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QUESTIONS PRESENTED 

In the felony-murder case, wherein the record shows that 
appellant maliciously set fire to the house of another and 
caused thereby the death of another, the following ques¬ 
tions when no objection was taken in the trial court? 

1. Can appellant raise questions concerning the instruc¬ 
tions when no objection was taken in the trial court? 

2. Did the trial court properly instruct the jury that it 
could return a verdict of guilt of second degree murder, in 
that the court instructed the jury that an intentional killing 
could be second degree murder if no premeditation or 
deliberation were found? 

3. Did the trial court err in not instructing the jury on 
manslaughter where the record fails to disclose any evidence 
of “heat of passion” or sufficient provocation? 
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COUNTERSTATEMENT OF THE CASE 

On July 6, 1953 an indictment was returned in the Dis¬ 
trict Court wherein, in the first count thereof, it was charged 
that on or about May 26,1953, within the District of Colum¬ 
bia, the appellant Everett D. Green maliciously did burn, 
and cause to be burned, a certain building known as 1115 
Massachusetts Avenue, Northwest, property of Gerald 
Freed, in violation of the local arson statute, District of 
Columbia Code (1951) S22-401; and, in the second count 
thereof, it was charged that, on or about May 26, 1953, 
within the District of Columbia, appellant committed the 
offense of arson, that is to say, he maliciously did burn, 
and cause to be burned, a certain building known as 1115 
Massachusetts Avenue, Northwest, property of Gerald 
Freed; and in perpetrating the offense of arson aforesaid, 
caused Bettie Brown to inhale certain gases, the inhalation 


(l) 



of which resulted in her death, within the District of Colum¬ 
bia on about May 26,1953 in violation of District of Colum¬ 
bia Code (1951) §22-2401 (R. 321). Appellant entered a 
plea of not guilty on July 13,1953 (R. 322). The case came 
on for trial on February 8,1954 (R. 1). 

Elsie Shannon (R. 41-42, 89-95), testified that she iden¬ 
tified the body of the deceased, Bettie Brown, at the District 
of Columbia Morgue (R. 42). 1 On May 25, appellant called 
witness Shannon and asked her to come over for a visit 
that night. Miss Shannon had known Bettie Brown and 
appellant for about twenty-five years. She arrived at their 
place at about eight o’clock, p.m. and she departed about 
eleven o’clock p.m. Both Bettie Brown and appellant ap¬ 
peared to be normal and neither of them were nervous or 
excited. Appellant walked Miss Shannon to her home, 
which is about four blocks from their home. While they 
were on their way, appellant asked Miss Shannon if she 
would loan him several hundred dollars so that he could 
fix up his place. (R. 89-95.) 

Doctor Richard M. Rosenberg (R. 43-50), the Deputy 
Coroner, testified that Fred Byrne identified the body of 
Bettie Brown to him on May 26, 1953. On such date, the 
doctor performed an autopsy on the body of Bettie Brown 
(R. 43-44). The cause of her death of pulmonary edema, 
which means an accumulation of fluid in the lungs due to 
acute trachea bronchitis (R. 44-45). The doctor explained 
that this meant that there was inflammation of the trachea, 
which is the tube that leads from the mouth to the lungs and 
the bronchi, which are the tubes that lead from the trachea 
into the lungs. The tubes were acutely inflamed due to lack 
of oxygen, anoxia, being due to the inhalation of hot irritat¬ 
ing gases. The primary cause of death was the inhalation 
of hot irritating gases (R. 45). On cross-examination, the 
doctor stated that Bettie Brown was found to be also suffer¬ 
ing from rather advanced heart disease. The large blood 


1 Frederick T. Byrne (R. 42-43), a morgue attendant, stated that 
he was present when Miss Shannon identified Bettie Brown at the 
morgue on May 26, 1953. 
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vessel going off the heart, the aorta, was inflamed and 
dilated, and the coronaries, which are the arteries in the 
heart itself, were sclerosed or hardened. She had some 
degeneration of the liver and also of the kidneys, and she 
had generalized arteriosclerosis, which means that she had 
generalized hardening of the arteries. But the doctor 
stated that Miss Brown could not have died from a heart 
condition or a heart attack (R. 45-46, 49). Miss Brown 
was 83 years of age and her conditions were not unusual for 
a woman of such age (R. 46). The condition of her lungs, 
plus the fact that 14 per cent carbon monoxide wras found 
in her blood, proved that she had inhaled hot gases (R. 46). 
The doctor stated that the presence of the carbon monoxide 
indicated to him that the woman was alive at the time she 
inhaled the gases (R. 47). He again stated that the primary 
cause of death was the lung condition. He explained his 
note “(other causes, chronic arteriosclerotic heart dis¬ 
ease).” as meaning that Bettie Brown was not able to with¬ 
stand the gases due to her age and diseased heart, whereas 
a young vigorous individual might have survived a pul- 
monarv edema and the bronchitis and the inhalation of the 
carbon monoxide (R. 48-49). Miss Brown’s lungs were not 
collapsed, but the doctor explained that this is generally the 
case (R. 46, 50). 

Private John D. Leacock (R. 50-55), of the Metropolitan 
Police Department, testified that at about 7:45 a.m. on May 
26, 1953, he observed smoke coming from the upper floor 
windows of 1115 Massachusetts Avenue, in the District of 
Columbia. 2 He ran up to the front steps and pounded on the 
door, which was locked. Nobody responded. He looked at 
the windows and was informed by a passerby that no one 
lived in the house. He ran to the patrol box and reported 
the fire. He then returned to the house and went to the cellar 


-John Herbert, Chief Clerk of the Recorder of Deeds for the 
District of Columbia, testified that the records indicate that the 
property located at 1115 Massachusetts Avenue. N.W., was owned 
by Gerald Freed on May 26, 1953 (R. 130). Mr. Freed acquired 
the property on July 18, 1951 at 12:04 p.m. and disposed of it on 
December 18, 1953 at 3:10 p.m. (R. 131). 
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door which is underneath the steps. He attempted to break 
the basement door but was unsuccessful, so he went around 
to the front and broke a glass in the front door and unlatched 
the door from the inside. As he stepped into the front hall, 
the firemen arrived and the officer returned to the street to 
direct traffic. (R. 51-53.) 

John Malinak (R. 55-68), a member of the Fire Depart¬ 
ment of the District of Columbia, testified that, on May 26, 
1953, he responded to a fire located in the building at 1115 
Massachusetts Avenue, N.W. (R. 56). When he arrived he 
saw smoke coming out of the eaves. The captain of the 
engine company directed that they break in the basement 
door and make a hose line in the basement. (R. 56-57.) The 
basement door was locked from the inside by a sliding bolt. 
The firemen put on gas masks and took in a hose line. They 
found a fire about twenty feet in from the door. Malinak 
assisted in putting out such fire. Another fire was found 
about twenty feet from the first fire, against the righthand 
side of the building. The second fire was also extinguished. 
(R. 58-59.) Malinak then opened a door in the basement and 
found a bathroom, wherein he found appellant, whom he did 
not know, laying in the bathtub, face down in a couple of 
inches of water. Malinak opened the bathroom window to 
let the smoke out and called for assistance and appellant 
was then carried out into the front yard. (R. 59.) Appel¬ 
lant was wearing an undershirt, pants and stockings. The 
undershirt was covered with blood (R. 60). Malinak re¬ 
turned to the basement and continued to assist in the 
ventilation of the area. In a few minutes, he detected the 
smell of gas and, upon looking towards the meter inside 
the basement door, he noticed that the plug had been 
removed at the pipe and that gas was coming out of the 
pipe. The plug was on top of the meter, which he replaced 
and thereby shut off the flow of the gas. (R. 60-61.) 

Captain James P. Barnes (R. 69-75), of the District of 
Columbia Fire Department, testified that at about 7:45 a.m. 
on May 26, 1953, he responded to a fire at 1115 Massachu¬ 
setts Avenue, N.W. He kicked in the kitchen door, which 
was locked. He searched that part of the building and 
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returned outside. He then went to the areaway in the base¬ 
ment and kicked in the door there, which was also locked 
(R. 69-70). He also broke a window alongside of the base¬ 
ment door, which window was locked (R. 71). On cross- 
examination, the Captain stated that he did not see a fire 
but only smoke and heat (R. 73). 

William Henry Phillips (R. 75-80), a member of the 
District of Columbia Fire Department, testified that at 
about 7:40 a. m. on May 26, 1953, he responded with his 
company to a fire at 1115 Massachusetts Avenue. Upon 
arrival, he proceeded to the front porch and assisted in 
opening the window to the front room. Phillips entered 
the front room, which was charged with smoke, and went 
immediately to the other two windows in the front of the 
house, unlocked and raised them for ventilation. He then 
went across the room to the door which had been opened 
by someone else. On the way, he noticed a bed. After the 
smoke cleared, he felt around the bed and found a body of 
a woman. He lifted the body from the bed and called for 
help. They then carried the victim to the outside. (R. 75- 
78.) On cross-examination, Phillips stated that the door 
from the hall to the bedroom was open at the time he en¬ 
tered the building (R. 79). He also stated that there was 
no apparent life in the victim when he carried her outside 
(R. 79). On redirect, he stated that No. 1 Rescue Squad 
administered first aid to the victim and attempted to revive 
her (R. 80). 

John C. Seabold (R. 81-86), a lieutenant in the District 
of Columbia Fire Department, testified that at about 7:40 
a. m. on May 26, 1953, he responded to a fire at 1115 Massa¬ 
chusetts Avenue. Upon arrival he noticed that all the win¬ 
dows in the front were shut and that smoke was coming out 
from around the eaves in the room. Portable ladders were 


put up to the third floor in order to assist in the ventilation. 
Seabold then went to the front entrance and attempted to 
open a window. It was impossible to do so by hand, so 
Private Phillips used a claw bar and opened the window. 


(R. 81-828.) Seabold then entered the house and opened 
two more windows. He assisted Phillips in carrying the 
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victim outside and put his rubber coat on the ground under 
the victim. (R. 82-83). Thereafter, Seabold went into the 
basement and noticed fire on the east side of the basement. 
He also found some wood piled against the wall and the 
burned pieces were extinguished. He further found that 
fire had burned through the floor in the room adjacent to the 
room wherein the victim was found. (R. 83-84.) On cross- 
examination, Seabold testified that he observed two fires in 
the basement (R. 85). He stated that, in his opinion, the 
victim was dead when she was dead when she was carried 
out; but he testified that “she had w*et the bed” (R. 86). 

Ernest R. Acker (R. 86-89), a member of the Fire De¬ 
partment, testified that at about 7:40 a.m. on May 26, 
1953, he responded to the fire at 1115 Massachusetts Avenue. 
Upon arrival, he noticed that the smoke was coming out 
from under the eaves. He proceeded up the aerial ladder 
to the skylights. He opened them, and later by the front 
door went inside and upstairs to the second and third 
floors and opened the windows front and rear. He stated 
that all the windows on the second and third floors were 
closed. (R. 86-88.) 

Enid Anthony (R. 96-102, 259-260), testified that she has 
known appellant for about 34 to 35 years and that she has 
seen appellant on about three or four occasions in the past 
fifteen years (R. 96). On May 27, 1953, Anthony received 
a letter, and two twenty dollar bills enclosed from appel¬ 
lant which caused her to call the police. 3 Lieutenant Bryant 
came to her house and she gave him appellant’s letter. Miss 
Anthony usually arises at 5:30 a. m. and stated that, on 
May 27th, she did not get a telephone call prior to time 
that she left her house at approximately 6:35 a. m. (R. 
101-102, 259-260). 

Lieutenant John A. Bryant (103-104), of the Metropol- 


3 The body of the letter read as follows (R. 176): “Please notify 
W. T. Thompson, Fredericksburg, Virginia, of Miss Bettie Brown’s 
death, a fine and good lady and a true friend to me. We both want 
it this way. Good-bye, my friend, Everett.” “Please have my 
ashes thrown on the Chesapeake Bay,” “over” “The enclosed is for 
flowers for her.” 
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itan Police Department, testified that, on May 27, 1953, he 
was given a letter by Miss Enid Anthony. In turn, he turned 
the letter over to Detective Sergeant Couture of the Homi¬ 
cide Squad. (R. 103-104). 

Inspector Warren C. Kelly (R. 104-124, 131-159), a 
member of the Fire Department for fourteen years, testi¬ 
fied that at about 7:45 on May 26, 1953, he responded to a 
fire at 1115 Massachusetts Avenue, N. W. Upon arrival he 
saw an elderly lady laying in the front yard on a stretcher 
to whom assistance was being given by the Fire Depart¬ 
ment. He entered the building and discovered three sepa¬ 
rate and distinct fires on the first floor, one along the east 
partition in the room adjoining the room wherein the victim 
had been found, one along the north partition of the same 
adjoining room, and one underneath the stairway in the hall. 
There was an odor of turpentine about the debris of the 
fires. The material composing the burning materials con¬ 
sisted of some trash and scrap lumber. (R. 104-106.) 
Inspector Kellly is assigned to investigation work and it is 
his duty to ascertain the cause of various fires, the point 
of their origin and whether the fires were accidental or 
purposely or maliciously set (R. 106-108.) 4 

The Inspector stated that he found no natural cause for 
the instant fire and no spontaneous ignition or electrical wir¬ 
ing were involved. There were also two fires observed by 
the Inspector in the basement. These were also separate 
and distinct and no natural cause for such fires was discov¬ 
ered. He determined that the fires had been set purposely. 
(R. 107.) In the opinion of the inspector, turpentine had 
been poured and seeped into the cracks because, in addition 
to the odor, the cracks were pretty well burned out 
around the three fires on the first floor. He explained that in 
a natural fire, the floor burns evenly; but the use of an in¬ 
flammable liquid used on the floor causes the cracks to burn 
and also causes an “alligator effect” (i.e. a checked burn¬ 
ing) (R. 109). 


4 Inspector Kelly was qualified as an expert (R. 107-108). 
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One of the fires in the basement, about six feet from the 
bottom of the basement steps, including a lot of window 
screen frames and window frames and door frames, scrap 
lumber and trash (R. 110). The Inspector determined that 
the fires in the basement were set after the fires on the first 
floor (R. 111-112). 

Inspector Kelly later went into the kitchen where he 
found, on the kitchen table, an empty quart turpentine bot¬ 
tle, a box of stationery with the lid off, a pair of reading 
glasses and a pencil. He was of the opinion that the sta¬ 
tionery box had been there prior to the fires because the 
outline showed smoke or heat discoloration, i.e. the bottom 
of the box was white, whereas the other portions were dis¬ 
colored. (R. 112.) 

The Inspector did not see appellant at the scene of the 
fire. He did interview appellant at Gallinger Hospital at 
about 3 o’clock p.m. on May 26th. (R. 113-114.) Appellant 
stated that he awoke at about seven a.m. and started down¬ 
stairs on the rear steps. He smelled smoke and continued 
on to the basement. When he arrived at the foot of the 
steps, a large colored man emerged from the smoke, jumped 
him and knocked him down, then jabbed appellant with a 
dagger. Appellant did not cry for help and did not see 
where the colored man went after the attack. Appellant 
crawled in the bathroom in the attempt to get a bucket so 
that he could fight the fire. He crawled into the bathtub and 
held his head close to the water that was in the tub so 
that he could breathe. (R. 114-115.) Appellant denied set¬ 
ting the fires, denied removing the gas plug and also de¬ 
nied writing any letters or notes (R. 118). Inspector Kelly 
stated that the wrench, which had been found near the gas 
plug, was in the exact position as the plug and that the plug 
had fresh wrench grooves on it. Sergeant Clark fitted the 
wrench over the plug in Kelly’s presence. (R. 118-120). 
An ice pick was found in the bathroom (R. 120). 

Inspector Kelly also interrogated appellant at about 9 
o’clock a. m. on May 28, 1953 at Gallinger Hospital. Ap¬ 
pellant acknowledged that he had written the letter which 
was shown to him. Appellant stated that he wrote the 
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letter before the fire and before he smelled smoke, but he 
had no explanation for it. At the first interview, appel¬ 
lant did not know anything about the ice pick; but at the 
second questioning, he stated that he had not been attacked 
with a dagger but with the ice pick because he remem¬ 
bered that he had had to pull it out of himself and that it 
had been up to the hilt in his stomach. (R. 121-123.), At 
the time of the first questioning, appellant was clear; co¬ 
herent, intelligent and responsive (R. 123). Inspector 
Kelly, by the use of pictures which were introduced in evi¬ 
dence, explained the physical appearances of the burned 
premises (R. 133-138). 

On cross-examination, the Inspector stated that the fires 
were extinguished bv the time he arrived at the scene 
(R. 138). He explained that the turpentine odor was im¬ 
portant because it would have been impossible for the 
turpentine to have fallen accidentally in three places at 
one time (R. 139). He also explained why he believed 
appellant’s answers were intelligent at the time of the first 
questioning, in that appellant, for example, remembered 
the exact details of his movements up to the point where 
the firemen found him in the bathtub (R. 145-146). 

Fire Marshal Raymond C. Roberts (R. 159-164), of the 
Fire Department, testified that he arrived at 1115 Massachu¬ 
setts Avenue, N. W. at about 7:45 a. m. on May 26, 1953. 
He observed the fire department working on the fire and a 
grav-haired lady laying in the yard to whom the resuscita- 
tor was being applied (R. 159-160). He entered the build¬ 
ing and observed fires in five different places. Upon being 
told that a man had been found in the basement bathroom, 
he went to such room and found an ice pick on the floor 
near the south wall, opposite the wall where the bathtub was 
located. He also found a Stillson wrench on the floor just 
outside the bathroom door. (R. 160-163.) 

Doctor Donald A. Brooks (R. 164-168), a physician in 
the District of Columbia General Hospital, testified that 
he examined appellant at the hospital on May 26, 1953. He 
found multiple small stab wounds on the front of his chest 
^nd two small wounds on the front of his neck, one on 
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either side of the neck. (R. 164-165.) The wounds were 
superficial and had not penetrated into any vital organs. 
Appellant remained in the hospital for two days. (R. 165- 
166.) 

Sergeant Lionel Couture (R. 168-181), of the Metropolitan 
Police Department attached to the Homicide Squad, tes¬ 
tified that he arrived at 1115 Massachusetts Avenue at about 
8:30 a. m. on May 26, 1953. Upon receiving certain in¬ 
formation, he went to Emergency Hospital and talked with 
appellant at about 8:45 a. m. (R. 169). Appellant stated 
that he lived alone with Miss Brown and that he had been 
up until midnight on the night before the fire. He was 
awakened at about 7 a. m. He detected a faint odor of 
smoke and went downstairs to the basement. The smoke 
was thick and he noticed a colored man standing at the foot 
of the steps. He asked the man what he was doing, where¬ 
upon the man came at him with a long dagger and stabbed 
him several times in the chest and disappeared in the smoke. 
Appellant stated that he partially passed out and was semi¬ 
conscious. The next thing he remembered was when the 
firemen awakened him and took him out of the house. Ap¬ 
pellant described the colored man as being about six feet 
tall, wearing working clothes, shiny black skin, bald on 
top, and weighing about two hundred pounds. (R. 169- 
170.) 

The officer then returned to the scene of the fire. Upon 
learning additional facts, he returned to appellant. Upon 
further questioning, appellant stated that the five fires 
must have been started by the colored man and that the 
ice pick must have been used by such man. Appellant 
denied writing to any one. (R. 171-172). Appellant could 
not explain how the undershirt which had been taken from 
him at the hospital did not show any stab marks or any 
cuts. (R. 173). 

On May 27th, Sergeant Couture talked with Miss Enid 
Anthony and received from her a letter which had been 
written in pencil (R. 174-176). He also received two twenty- 
dollar bills from Miss Anthony, which money had been 
enclosed with the letter (R. 176). When later confronted 
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with the letter, appellant stated that he had written it prior 
to the time that he detected the smoke on the morning 
of the fire and that he had then mailed it (R. 176-177). 5 Ap¬ 
pellant also told the officer that he had a box of 45 caliber 
cartridges on the second floor of the house and “that before 
he would let them have the house, he didn’t say who, but 
before he would let them have the house, he would blow 
the place up and blow his brains out.” (R. 177). On cross- 
examination, the officer stated that appellant did not sign 
a statement or confession (R. 178). 

Officer Alfred D. Clarke (R. 181-200), of the Metropolitan 
Police Department, testified that he went to the scene of 
the fire shortly after 8 o’clock a. m. on May 26, 1953. He 
spoke to several officers and received from the inspector 
a Stillson wrench and an ice pick which had been recovered 
on the premises (R. 182). He entered the building and was 
shown the gas plug that had been removed from the meter 
and he tried the Stillson wrench on the plug. It fitted ex¬ 
actly. He proceeded to the rear of the basement and ob¬ 
served evidence of a fire against the wall. He saw burned 
parts of furniture against the wall. He also observed evi¬ 
dence of more fire opposite a bathroom door. In the bath¬ 
room, Officer Clarke examined the bathtub; and, upstairs, 
he also examined the rooms. (R. 182-185.) 

Appellant was examined by Officer Clarke. He denied 
setting the fires and he denied writing any letters. j He 
stated that he did not attempt to get Miss Browm out of the 
room or to warn her when he smelled the smoke. Appel¬ 
lant explained about the colored man attacking him, but he 
could not explain how there were no holes in his undershirt. 
(R. 185-189.) When appellant was shown the letter, he 
admitted writing it and stated that he did it sometime 
around midnight but he was not sure when it was mailed 
(R. 189-190). Appellant admitted that a United States 
Marshal had been on the premises the day before the fire 
to serve an eviction notice and he stated that he had at- 


5 The letter was postmarked Washington, D. C., May 26, 12:30 
p.m. (R. 175). 
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tempted to borrow money from everybody he knew in order 
to make payments on the house (R. 188). 

On cross-examination, the officer stated that appellant ad¬ 
mitted trying to borrow $700 from various people (R. 191). 
The officer also testified that there was a distinct odor of 
turpentine in the basement and around the fires (R. 194). 

Alva E . Cornelius (R. 207-209), a deputy United States 
marshal, testified that on May 25, 1953, at about 10 o’clock 
a. m., he served upon appellant a court order of eviction 
based on non-payment of rent. Appellant stated that he 
was going to try to get the money because he did not want 
to be put out. Appellant permitted the deputy marshal to 
use the telephone to call his office, and after the call ap¬ 
pellant told him that if they put him out of there they 
would be sorry. 

Appellant took the stand in his own defense (R. 215- 
259). He testified that on May 25, 1953, he went to the 
grocery at about 5:30 o’clock p. m. He cooked supper and 
at about 8 o’clock p. m., Miss Shannon came over for a 
visit. At about 10:30 p. m., he went out for some ice ieream 
and cake. Appellant did not eat anything because he was 
sick to his stomach. At about 11 o’clock, he walked Miss 
Shannon to her home and returned at about 11:40 p. m. 
(R. 215-218.) He assisted Miss Brown when she went to 
bed and he noticed that she was very weak. About a half 
an hour later, he went in to see her and found that she was 
not breathing. Appellant then went to the kitchen and 
wrote a letter. (R. 218-220.) Appellant arose about 6:45 
a. m. on May 26th. He noticed a faint smell of smoke which 
is not unusual in that neighborhood. He decided to call 
Mrs. Anthony and tell her to disregard the letter which he 
had written to her. He stated that he probably dialed the 
wrong number, but, in any event, he did not get an an¬ 
swer. (R. 220-221.) 

Appellant saw that the basement door was open and no¬ 
ticed that the smoke wrns hazy. He went dowm into the 
basement and saw a fire through the haze. Then the man 
came up. He had in his hand, wffiat appellant now knows 
was a Stillson wrench, and appellant asked him “What 
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the hell are you doing in here?” The man said nothing but 
hit appellant across the head. He jumped on appellant 
and pushed something into him. Appellant passed out 
completely. When he came to, there was an ice pick stick¬ 
ing in his chest and he pulled it out with difficulty. It was 
hot, so appellant turned on the water in the tub until he 
had about two inches of water. Appellant stated that his 
hands were intensely red. Later, the firemen came and 
appellant was carried out and given oxygen. He later was 
taken to the hospital. (R. 221-226.) 

In response to questions about the warning to the deputy 
marshal, appellant stated that he said, “That if they rob 
me of my home, the party that did it, I was going to take 
my gun and blow their damn brains out. Those are my 
words, and I will admit them anywhere.” (R. 229). 

Appellant explained the background of his defense, stat¬ 
ing that big whiskey parties had been held in the house 
next to his and the neighborhood had “gone to the dogs”. 
He made several complaints to the Morals Division about 
the parties and about prowlers and he believes that his 
neighbors set fire to his house in retaliation. (R. 229- 
236.) Appellant denied setting the fires and he stated that 
Miss Bettie Brown was dead at about 12:30 a. m.,; which 
was before the fires (R. 236). 

On cross-examination, appellant stated that he has told 
hundreds of people that Miss Brown was dead prior to the 
fire (R. 236-238). He did not tell the officers because the 
question was not raised and because he was dazed (R. 238- 
242). He said he could see that the officers “were stacked 
against me” and so he intended to reserve his defense for 
the courts (R. 242). Appellant did not call a doctor when 
he found Miss Brown dead because he had done a lot of 
nursing (R. 243). He wrote the letter to Miss Anthony and 
mailed it in the mail box in front of his house. He intended 
to bump himself off at the time that he wrote the letter 
but changed his mind about it early in the morning (R. 243- 
244). " ! 

Appellant stated that the first floor was clear when he 
went downstairs but there was a faint odor of smoke. He 
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went to the phone and called Miss Anthony. (R. 245.) The 
phone rang five or six or eight times but there was no an¬ 
swer. Appellant then went to the kitchen where he no¬ 
ticed that the basement door was open and that the base¬ 
ment light was on (R. 246). He went to the foot of the base¬ 
ment steps. As he descended, the smell of smoke became 
stronger and it was very strong at the bottom of the steps. 
At the bathroom door, the man came up and hit him real 
hard (R. 247). Appellant passed out and remained on 
the floor for about a half an hour. When he came to, the 
smoke was thick. He got up and went to look for a bucket. 
He turned the water on in order to cool off but he turned 
on the hot water. He did not try to open the bathroom 
window because all the basement windows are damp and 
swollen. (R. 247-249.) 

Appellant testified that he was in better physical condi¬ 
tion at the time the police showed him the letter which 
he had written to Miss Anthony (R. 249-250). He admitted 
stating that he would blow somebody’s brains out because 
“it was a case of getting justice” (R. 250). 

On redirect, appellant stated that his undershirt was 
pulled up when he was attacked and so there were no holes 
in it (R. 254). He explained that the deputy marshal was 
not telling all the facts in that the marshal advised appel¬ 
lant to get $500.00 and buy another rooming house. He said 
the marshal told his office on the phone that no one was 
at the premises but, later, the marshal saw the lawyer out 
in front of the house. Appellant joined them and they 
talked about the transaction. (R. 254-257.) Appellant also 
stated that his mind is blurred and that he cannot think 
clearly (R. 257-258). 

After the closing arguments (R. 265-299), the trial court 
(McLaughlin, J.) instructed the jury, as follows R. 299- 
313) : 6 


6 Shortly before the close of the case for the Government, the 
trial court called counsel to the bench in order to discuss the in¬ 
structions. The following colloquy ensued (R. 204-206): 

The Court: The Court has another matter in mind now. Do you 
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Ladies and gentlemen of the jury, the case upon which 
you are sitting is the case of the United States versus 

have instructions to proffer? I would like to have them. I do not 
know whether you have any. 

Mr. Bryan: I don’t have any. 

Mr. Flanker: I don’t have any. 

The Court: Well, that settles that. Now, the Court’s notion 
about this case is that the only included offense that the Court 
feels it would be justified to submit to the jury would be murder 
in the second degree. 

It is hard to believe that the circumstances of this case fit into 
manslaughter, or would justify a manslaughter instruction, be¬ 
cause while it is customary to instruct on first degree murder, 
second degree murder, and manslaughter, and I am just putting 
out the suggestion, but I cannot see how manslaughter is an in¬ 
cludible offense in this situation. Manslaughter is a killing that 
is committed in a sudden heat of passion, caused by adequate and 
sufficient provocation. 

The stock instruction is: In order to reduce second degree murder 
to manslaughter, the passion must be of such degree as will cause 
an ordinary man to act on impulse and without reflection. In ad¬ 
dition to great provocation, there must be passion and hot,blood 
caused by that provocation, and a blow or other personal violence 
might constitute adequate provocation, and so forth. 

I very seriously question whether I could intelligently or intelli¬ 
gibly instruct the jury on manslaughter in this situation. However, 
I am willing to instruct on second degree murder. Has there been 
any discussion about a plea in this case at all? 

Mr. Bryan: I have discussed it with him. He has not any in¬ 
terest in a plea or anything. 

The Court: Have you counseled him and given him your best 
judgment? 

Mr. Bryan: Yes, sir. 

The Court: You have advised him against it? 

Mr. Bryan: No, I have never advised a man to plead, Judge, 
if he said he didn’t do it. 

The Court: All right then. I am not prejudging the case at all, 
but I just wondered whether you ever discussed it. 

Mr. Bryan: Well, I indicated to the defendant the Government 
might talk to him about it, and he said no, and that was that. 

The Court: Well, now, you want that instruction, and the Court 
notifies you that its present view is that the only includible of¬ 
fense would be second degree murder, and the Court will so in¬ 
struct. 
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Everett D. Green. In these instructions I shall at times 
refer to said Everett D. Green as the defendant. 

The indictment of the Grand Jury charges as follows, 
and the indictment of the Grand Jury charges two counts, 
and I will read them. The first count is as follows: 

“On or about May 26, 1953, within the District of 
Columbia, Everett D. Green, maliciously did burn and 
cause to be burned, a certain building known as 1115 
Massachusetts Avenue Northwest, property of Gerald 
Freed.* ’ 

The second count reads as follows: 

“On or about May 26, 1953, within the District of 
Columbia, Everett D. Green committed the offense of 
arson, that is to say, he maliciously did burn, and 
caused to be burned, a certain building known as 1115 
Massachusetts Avenue, Northwest, property of Gerald 
Freed; and in perpetrating the offense of arson afore¬ 
said caused Bettie Brown to inhale certain gases, the 
inhalation of which resulted in her death, within the 
District of Columbia, on or about May 26, 1953.’* 

Now, you have heard the evidence and the statements and 
arguments of counsel for the prosecution and for the de¬ 
fense, and it now becomes your duty to determine whether 
the defendant is guilty of the offense with which he is 
charged. 

Before discussing the charge against this defendant in 
detail, I shall first summarize for you the general princi¬ 
ples of law that must govern you and guide you in determin¬ 
ing the issues in this case. 

It is the function and the duty of the jury to determine 
the issues of fact. It is the duty of the Court to instruct 
you ladies and gentlemen as to the principles and rules 
of law governing the case. You are bound and obligated 
to follow the Court’s instructions as to the law and to take 
the law from the Court. On the other hand, ladies and gen¬ 
tlemen of the jury, you are the sole judges of the facts, and 
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you must determine the facts for yourselves solely upon the 
evidence presented at this trial. 

The fact that the defendant is charged with a crime and 
has been indicted is not to be taken as an indication of 
his guilt. The sole purpose of an indictment is to bring a 
defendant before the Court. An indictment is merely the 
machinery and the procedure provided by law for placing 
a defendant on trial. 

Every defendant in a criminal case is presumed to be 
innocent. This presumption of innocence attaches to the 
defendant throughout the trial. i 

The burden of proof is on the Government to prove the 
defendant guilty beyond a reasonable doubt. Unless the 
Government sustains its burden and proves beyond a rea¬ 
sonable doubt that the defendant has committed every ele¬ 
ment of the offense with which he is charged, the jury must 
find him not guilty. 

Now, I said a moment ago that the burden is on the 
Government to prove the defendant guilty beyond a rea¬ 
sonable doubt. Proof beyond a reasonable doubt does not 
mean proof beyond any doubt whatsoever. It means proof to 
a moral certainty and not necessarily proof to an absolute 
or mathematical certainty. 

By a reasonable doubt, as its name implies, is meant a 
doubt based on reason, a doubt for which you can give a rea¬ 
son to yourself and not just any flimsy speculation or ca¬ 
pricious conjecture. 

Proof beyond a reasonable doubt simply means this: If 
after an impartial comparison and consideration of all the 
evidence, you can say to yourself that you are not satisfied 
of the defendant’s guilt, then you have a reasonable doubt. 
On the other hand, if after such impartial comparison and 
consideration of all the evidence, you can truthfully and 
candidly say to yourself that you have an abiding convic¬ 
tion of the defendant’s guilt, such as you would be willing 
to act upon in the more weighty and important matters re¬ 
lating to your own affairs. 

In determining whether the Government had established 
the charges against the defendant beyond a reasonable 
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doubt, you will consider and weigh the testimony of all the 
witnesses who have testified before you and all the circum¬ 
stances concerning which testimony has been introduced. 

You are the sole judges of the credibility of the witnesses. 
In other words, you and you alone are to determine whether 
to believe any witness and the extent to which any witness 
should be credited. In reaching a conclusion as to the credi¬ 
bility of any witness, you may consider the demeanor and 
behavior of the witness on the witness stand, the witness’s 
manner of testifying, whether the witness impresses you as 
a truth-telling individual, whether the witness impresses 
you as having an accurate memory and recollection, and 
whether the witness has anv interest in the outcome of 
this case. 

All these matters, as well as any other factors that ap¬ 
pear to you as having a bearing on the matter, you may con¬ 
sider and weigh in determining what witnesses to believe 
and to what extent to credit them. 

If vou find that anv witness willfullv testified falselv as 

« v w » 

to any material fact concerning which the witnesses could 
not in your judgment possibly have been mistaken, you 
are then at liberty, if you deem it wise to do so, to disre¬ 
gard the entire testimony of such witness, or any part of the 
testimony of such witness which you see fit or deem it wise 
to disregard. 

As previously stated, the defendant is charged in the in¬ 
dictment with the commission of two crimes. These charges 
in the indictment are set forth in two separate counts. I 
shall now instruct you regarding the crimes charged re¬ 
spectively in the said two counts. 

The crime with which the defendant is charged in the 
first count of the indictment is known as arson. Arson is 
defined in Title 22, Section 401 of the District of Columbia 
Code as follows: 

“Whoever shall maliciously burn or attempt to burn 
any dwelling or house, or any other building, the prop¬ 
erty in whole or in part of another person, shall be 
punished as the statute provides,” 
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As applied to this case, the essential elements of this 
offense which the Government must establish beyond a rea¬ 
sonable doubt are that the burning or attempting to burn 
was done by the defendant deliberately and by design and 
not by accident and maliciously, and that the building was 
the property of another. i 

In the second count of this indictment, the defendant is 
charged with the crime of murder in the first degree. Title 
22, Section 2401 of the District of Columbia Code contains 
several definitions of murder in the first degree. The par¬ 
ticular definition which is applicable to the charge against 
the defendant in the second count in the indictment in this 
case provides as follows: 

“Whoever being of sound memory and discretion 
and without purpose so to do kills another in perpe¬ 
trating or in attempting to perpetrate any arson is 
guilty of murder in the first degree.” 

The statute means that if a person kills another in the 
perpetration of an arson or attempting to perpetrate an 
arson the killing is murder in the first degree. Under such 
circumstances, it doesn’t make any difference whether the 
killing w r as committed with or without purpose so to do. 
Any killing, even if committed without any purpose so to do, 
even if it is accidental, and it is committed in perpetrat¬ 
ing an arson is murder in the first degree under the law. 

As applied to this case the elements of murder in the 
first degree winch the Government must establish beyond 
a reasonable doubt are as follow’s: 

One, that the defendant was perpetrating or attempting 
to perpetrate an arson: 

Second, that in the course of this arson the deceased, 
Bettie Brown, inhaled certain gases wiiich caused her death. 

You are instructed that you may find the defendant guilty 
of any offense the commission of w 7 hich is necessarily in¬ 
cluded in that with vilich he is charged if in your judgment 
the evidence supports such a verdict under my instructions. 
The Court will explain this instruction to you as it applies 
to this case. 
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Included in the offense of murder in the first degree, with 
which offense the defendant is charged in the second count 
of the indictment, is the lesser offense of murder in the sec¬ 
ond degree. In other words, the offense of murder in the 
second* degree is included in the offense of murder in the 
first degree. In considering the offense of murder in the 
first degree as charged in the second count of the indictment, 
you will also consider this lesser offense of murder in the 
second degree. 

I shall now instruct you with regard to murder in the 
second degree. Murder in the second degree may he com¬ 
mitted without a purpose or intent to hill or it may he com¬ 
mitted with a purpose or intent to kill but without pre¬ 
meditation and deliberation. An accidental or unintentional 
killing constitutes murder in the second degree if it is ac¬ 
companied by malice. 

Consequently, if you find that the defendant killed Bettie 
Brown ivith malice, hearing in mind the definition of malice 
I shall give you, hut without a purpose or intent to kill, or 
if you find that the defendant killed Bettie Brown ivith malice 
and with a purpose or intent to kill hut without premedi¬ 
tation and deliberation, you may find the defendant guilty of 
murder in the second degree. 

I shall now instruct you with reference to the definition 
of malice and with regard to the definition of intent as those 
words are used in these instructions which definitions you 
are to bear in mind in connection with the Court’s instruc¬ 
tions. 

In order to constitute the offense charged in the first 
count, namely, arson, the burning or attempted burning 
must be done maliciously, that is to say, with malice. Malice 
must also be considered by you in connection with the in¬ 
cluded offense of murder in the second degree involved in 
the second count. 

Now, what is meant by malice? Malice is a legal term. 
The law does not use the word malice in its popular sense. 
Malice as the law uses that term does not necessarily mean 
a malicious or evil or malevolent purpose or a personal 
hatred or hostility toward the deceased. Malice in the eyes 


21 


of the law is a state of mind. It shows a heart fatally bent 
on mischief and unmindful of social duty. Malice, as the 
law knows it, may also be defined as a condition of mind 
that prompts a person to do an injurious act willfully to 
the injury of another. Malice may be implied or inferred 
from the act committed or it may be expressed. An intent 
to commit an unlawful act is a state of mind known in the 
law as malice. j 

Now, as to intent. Intent ordinarily cannot he proved 
directly because there is no way of fathoming and scrutiniz¬ 
ing the operations of the human mind. Intent may be de¬ 
duced from circumstances, from things done and from 
things said, and it is for you, members of the jury, to de¬ 
termine what intent, if any, existed. 

In criminal cases there are two types of evidence. One 
type is known as direct evidence and another type of evi¬ 
dence is known as circumstantial evidence. 

By direct evidence is meant evidence of eyewitnesses 
who saw the act perpetrated. In this case there is eye¬ 
witness who claims to have seen this defendant commit 
the crime with which he is charged, namely, arson. Con¬ 
sequently, there is no direct evidence in this case tending 
to prove the defendant’s guilt. 

The second type of evidence is circumstantial evidence. 
Circumstantial evidence consists of circumstances from 
which the defendant’s guilt may be inferred by the jury. 

One cannot say either of the two types of evidence is 
more reliable or stronger than the other. Circumstances 
may sometimes lead to an erroneous inference. 

On the other hand, at times, if the circumstantial evi¬ 
dence is sufficiently strong, it may be as convincing as di¬ 
rect evidence because circumstances speak for themselves, 
and if they are strong enough they may at times lead to a 
definite conclusion. 

The law permits a conviction of a criminal offense on 
circumstantial evidence alone. In order, however, to jus¬ 
tify a verdict of guilty on the basis of circumstantial evi¬ 
dence, the circumstantial evidence must be such and of such 
degree and character as to point to the defendant’s guilt, 
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and it must also be inconsistent with the defendant’s in¬ 
nocence. In fact, in order to justify a verdict of guilty 
on the basis of circumstantial evidence alone, such circum¬ 
stantial evidence must be inconsistent with any other theory 
except the theory of the defendant’s guilt. 

If the circumstantial evidence is consistent with the de¬ 
fendant’s guilt but it is also consistent with the defendant’s 
innocence, or, in fact, with any other theory except the 
theory of the defendant’s guilt, then the defendant must 
be found not guilty. If upon consideration of all the evi¬ 
dence there is any reasonable hypothesis or reasonable 
theory disclosed by the evidence consistent with innocence, 
then the jury must find the accused not guilty. 

You are instructed that evidence of an oral admission 
or confession of the defendant should be received and 
viewed with caution and should be given only such weight 
and consideration as you think it is entitled to under all 
the facts and circumstances of the case. 

Certain witnesses have testified in the trial of this case 
as expert witnesses. A person who by education, study and 
experience has become an expert in any art, science, calling 
or profession, and who is called as a witness, may give his 
opinion as to any such matter in which he is versed and 
which is material to the case. 

You should consider such expert testimony and weigh 
the reasons, if any, given for it. You are not bound, how¬ 
ever, by such an opinion. Give it the weight to which you 
deem it entitled, whether it be great or slight, and you may 
reject it if in your judgment the reasons given for it are 
unsound. 

In weighing the testimony of the expert, as all other 
testimony, it is proper for you to take into consideration 
all surrounding circumstances of the witness, their interest 
in the result of the action, if any, and their opportunity of 
knowing the truth of the matter about which they testify 
as experts and their willingness to expound fairly in refer¬ 
ence to their expert knowledge. 

You are instructed that if you find that either the Gov¬ 
ernment or the defendant have failed to call and examine 
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any person or persons having knowledge of material mat¬ 
ters at issue in this case, you have the right to infer that 
the testimony of such person or persons not so called, 
would be unfavorable to the case of the party, whether the 
Government or the defendant, failing to produce the testi¬ 
mony of said person or persons. 

At times throughout the trial of this case, the Court has 
been called upon to pass upon the question as to whether 
certain offered evidence might properly be admitted. You 
are not to be concerned with the reasons for such rulings 
and are not to draw any inferences upon them. Whether 
evidence is admissible is purely a question of law. 

In admitting evidence to which an objection is made, 
the Court does not determine what weight should be given 
such evidence, nor does it pass on the credibility of the 
witness. ; 

On the other hand, as to any offer of evidence that was 
rejected by the Court, you, of course, must not consider 
the evidence, and as to any question to which an objection 
was sustained, you must not conjecture as to what the an¬ 
swer might have been or as to the reason for the objection. 

If in all these instructions from beginning to end any 
rule, direction or idea be stated in varying ways, no em¬ 
phasis thereon is intended by me and none must be in¬ 
ferred by you. For that reason you are not to single 
out any certain sentence or individual point or instruc¬ 
tion and ignore the others, but you are to consider all the 
instructions as a whole and to regard each in the light of 
all the others. 

As I have already instructed you, ladies and gentlemen 
of the jury, you are to determine the facts for yourselves 
solely upon the evidence presented at the trial. Now, 
in this connection, you are instructed that the statements 
or arguments by counsel, the attorneys for the Govern¬ 
ment and the defendant, statements or arguments by the 
lawyers, are not evidence and are not to be taken or con¬ 
sidered as evidence. Arguments by lawyers are made to 
assist you in analyzing and appraising and evaluating 
the evidence and are to be so considered and are so con¬ 
sidered only by you. 
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Now, ladies and gentlemen of the jury, I want you to 
take this matter and consider it deliberately in the light 
of the instructions which I have given you, using the same 
ordinary common sense and ordinary intelligence which 
you would employ in determining any other important 
matter that you have occasion to decide in the course of 
your everyday life. 

As I have already stated, the defendant is charged with 
two separate offenses, each offense being set forth in the in¬ 
dictment in a separate count. The first count is arson. 
The second count is murder in the first degree. I have 
previously defined each of these offenses in these instruc¬ 
tions. 

You will return a separate verdict on each count. In¬ 
cluded in the offense of murder in the first degree set forth 
in the second count is the lesser offense of murder in the 
second degree, as I have already instructed you. 

I have previously defined the offense of arson, the of¬ 
fense contained in the first count of the indictment, and 
the offense of murder in the first degree as contained in 
the second count of the indictment, and I have also defined 
the lesser offense of murder in the second degree included 
in the second count. 

You will return a separate verdict as to each of the two 
counts. As to the first count, that is, arson, your verdict 
may be, one, guilty or, two, not guilty. As to the second 
count, murder in the first degree, your verdict may be one 
of three verdicts as follows: 

It may be, one, guilty of murder in the first degree, or 
it may be, two, guilty of murder in the second decree, or 
it may be, three, simply not guilty. 

Before commencing your deliberations you will choose 
one of your members as foreman. Whenever you shall 
have arrived at a verdict, notify the marshal, whereupon 
you will be escorted back to the courtroom to return your 
verdict. (Emphasis added.) 

* * • • * 

The jury returned a verdict of “guilty of arson on Count 
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1” and “guilty of second degree murder on the second 
count.” (R. 314). The jury was polled (R. 314-317), and 
the case was referred to the probation office (R. 317). On 
March 19, 1954, the court sentenced appellant to serve a 
term of imprisonment of from one to three years on Count 
One, and to serve a concurrent term of imprisonment of 
from five to twenty years on Count Two (R. 324-325). 
From such order, appellant now brings this appeal (R. 
326-332). 

STATUTES INVOLVED 

District of Columbia Code (1951), §22-2401 provides: 

Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre¬ 
mediated malice or by means of poison, or in per¬ 
petrating or attempting to perpetrate any offense 
punishable by imprisonment in the penitentiary, or 
without purpose so to do kills another in perpetrating 
or in attempting to perpetrate any arson, as defined 
in section 22-401 or 22-402 of this Code, rape, mayhem, 
robbery, or kidnapping, or in perpetrating or in at¬ 
tempting to perpetrate any housebreaking while armed 
with or using a dangerous weapon, is guilty of murder 
in the first degree. 

District of Columbia Code (1951), §22-2403 provides: t 

Whoever with malice aforethought, except as pro¬ 
vided in sections 22-2401,22-2402, kills another, is guilty 
of murder in the second degree. 

i 

District of Columbia Code (1951), §22-2405 provides: 

Whoever, commits manslaughter shall be punished 
by a fine not exceeding one thousand dollars, or by 
imprisonment not exceeding fifteen years, or by both 
such fine and imprisonment. 

District of Columbia Code (1951), §22-401 provides: 

Whoever shall maliciously burn or attempt to burn 
any dwelling, or house, barn, or stable adjoining 
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thereto, or any store, barn, or outhouse, or any shop, 
office stable, store, warehouse, or any other building, 
or any steamboat, vessel, canal boat, or other water¬ 
craft, or any railroad car, the property, in whole or in 
part, of another person, or any church, meetinghouse, 
schoolhouse, or any of the public buildings in the Dis¬ 
trict, belonging to the United States or to the District 
of Columbia, shall suffer imprisonment for not less 
than one year nor more than ten years. 

Rule 31(c) of the Federal Rules of Criminal Procedure, 
Title 18 U.S.C., provides: 

Conviction of Less Offense. The defendant may be 
found guilty of an offense necessarily included in the 
offense charged or of an attempt to commit either the 
offense charged or an offense necessarily included 
therein if the attempt is an offense. 

SUMMARY OF ARGUMENT 

This is a felony-murder case. Appellant was found 
guilty of arson and second dergee murder. He contends 
that the trial court erred in giving instructions on sec¬ 
ond degree murder and in failing to instruct on man¬ 
slaughter. There is no error. 

In Goodall v. United States, 86 U. S. App. D.C. 148, 
180 F. 2d 397 (1950), cert, denied 339 U.S. 987, this Court 
held that instructions on second degree murder would 
not be prejudicial in a case wdiere the evidence did not 
warrant a conviction of second degree because the accused 
received more than that to which he was entitled. In 
Kitchen v. United States, 92 U.S. App. D.C. 382, 205 F. 2d 
720 (1953), this Court held that, in a proper felony-murder 
case, a jury could find the accused guilty of an intentional 
murder in the second degree. 

Thus, there is no prejudice. Appellant did not object 
to the instructions and cannot do so for the first time 
on appeal. In any event, if the facts do not warrant 
a conviction of second degree, appellant received more 
than fair treatment. If the facts warrant a finding by 
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the jury of no premeditation or deliberation, then the 
jury was properly instructed. However, the facts defi¬ 
nitely would not warrant a finding of manslaughter, since 
there was no showing of “heat of passion” and sufficient 
provocation. 

ARGUMENT 

I 

The Instructions on the Included Offense of Second Degree 

Murder Were Fair 

In the instant case, appellant was found guilty of arson 
and second degree murder. 7 The trial court instructed 
the jury, inter alia, that it may return a verdict on arson 
and first degree murder, as charged in the indictment, and 
also on the arson count and second degree murder because 
second degree murder was an included offense under the in¬ 
dictment. Appellant now complains that the lower court 
erred in submitting to the jury the instruction on the in¬ 
cluded offense. His contentions are without merit. 

In the first place, appellant’s argument cannot be raised 
for the first time on appeal. Since there was a failure 
to comply with Rule 30, Federal Rules of Criminal Pro¬ 
cedure, Title 18 U.S.C, and the opinion of this Court in 
Villaroman v. United States , 87 U.S. App. D.C. 240 at 
241, 184 F. 2d 261 (1950), 21 A.L.R. 2d 1074, appellant 
is without standing to question the instructions. (R. 204, 
313.) ; 

Secondly, the instructions w^ere fair and proper. ■ In 
Goodall v. United States, 86 U.S. App. D.C. 148, 180 
F. 2d 397 (1950), cert, denied 339 U.S. 987, this Court 
said, inter alia (86 U.S. App. D.C. at 151, 152): 

7 Appellant does not contest the verdict on the arson count. How¬ 
ever, in general, see: Lichtenwalter v. United States, 89 U.S. App. 
D.C. 187, 190 F. 2d 36 (1951); Parlton v. United States, 64 App. 
D.C. 169, 75 F. 2d 772 (1935); and Posey v. United States, 26 App. 
D.C. 302 (1906). 

It should also be noted that appellant does not attack the in¬ 
structions which were given in the instant case. 
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Although the indictment charged murder in the first 
degree, the appellant could have been found guilty 
thereunder of murder in the second degree had the 
evidence warranted it, since a defendant may be found 
guilty of any offense necessarily included in the crime 
charged in the indictment. Rule 31 (c), Federal Rules 
of Criminal Procedure, 18 U.S.C.A. But an instruction 
on a lesser included offense should not be given unless 
there is evidence to justify it. Burcham v. United 
States, 1947, 82 U.S. App. D.C. 283, 163 F. 2d 761. All 
the testimony as to what occurred at the drug store 
pointed to murder in the first degree and nothing else. 
The only element of proof relied upon to justify an in¬ 
struction on second degree murder is the alleged 
drunken condition of Goodall on the evening of the 
murder. 

The able trial judge instructed on second degree 
murder probably out of an abundance of caution, 
because there was evidence tending to show the ap¬ 
pellant had been drinking during the afternoon and 
early evening before the murder. Such evidence 
is not sufficient to raise a factual question as to whether 
he was so intoxicated at the time of the murder as to 
be incapable of intending to rob. Ryan v. United 
States, 1905, 26 App. D.C. 74, 81, 6 Ann. Cas. 633 # * # 

***** 

Under all the facts and circumstances it is our view 
that the question -whether there had been only second 
degree murder because of the killer’s intoxication 
should not have been submitted to the jury, and that 
the appellant was treated more favorably that he de¬ 
served when it was submitted. "We therefore do not 
reach a consideration of the question whether the 
court properly charged the jury with respect to re¬ 
solving in the appellant’s favor any reasonable doubt 
as to whether murder had been done in the first degree. 
(Footnote omitted.) 
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Thus, it must be determined whether the evidence justi¬ 
fied an instruction on second degree murder. 8 Elsie Shan¬ 
non testified that, on the night before the fire, appellant 
attempted to borrow several hundred dollars from her 
(R. 89-95). Deputy Marshal Cornelius testified that he 
served an eviction notice upon appellant on the day before 
the fire, at which time appellant stated that if they tried to 
put him out, they would be sorry (R. 207-209). Enid 
Anthony testified that she received a letter and forty dollars 
from appellant, which letter was postmarked with the date 
preceding the fires, reading as follows (R. 101-102, 176): 

“Please notify W. T. Thompson, Fredericksburg, Vir¬ 
ginia, of Miss Bettie Brown’s death, a fine and good 
lady and a true friend to me. We both want it this 
way. Good-bye, my friend, Everett.” “Please have 
my ashes thrown on the Chesapeake Bay,” “over” 
“The inclosed is for flowers for her.” (Emphasis 
added.) 

Doctor Rosenberg testified that Miss Brown’s death 
was caused by pulmonary edema, which means an ac¬ 
cumulation of fluid in the lungs due to acute tracehea 
bronchitis (R. 44-45). He stated that the presence of 14% 

8 For cases in this jurisdiction wherein instructions in homicide 
cases are discussed, sec: Collazo v. United States , 90 U.S. App. 
D.C. 241,196 F. 2d 573 (1952), cert, denied 72 S. Ct. 1065; Tyler v. 
United States, 90 U.S. App. D.C. 2, 193 F. 2d 24 (1951), cert, de¬ 
nied 343 U.S. 908; Pritchett v. United States, 87 U.S. App. D.C. 
374, 185 F. 2d 438 (1950); McGuire v. United States, 84 U.S. App. 
D.C. 64, 171 F. 2d 136 (1948); Wheeler v. United States, 82 U.S. 
App. D.C. 363, 165 F. 2d 225 (1947), cert, denied 68 S. Ct. 448; 
Thomas v. United States, 81 U.S. App. D.C. 314,158 F. 2d 97 (1946); 
Burton v. United States, 80 U.S. App. D.C. 208, 151 F. 2d 17 (1945), 
cert, denied 66 S. Ct. 473; Mergner v. United States, 79 U.S. App. 
D.C. 373, 147 F. 2d 572 (1945), cert, denied 65 S. Ct. 1085; Morton 
v. United States, 79 U.S. App. D.C. 329, 147 F. 2d 28 (1945), cert, 
denied 65 S. Ct. 1015; Mumforde v. United States, 76 U.S. App. 
D.C. 107, 130 F. 2d 411 (1942), cert, denied 317 U.S. 656; Nestler- 
rode v. United States, 74 App. D.C. 276, 122 F. 2d 56 (1941); Good¬ 
man v. United States, 63 App. D.C, 137, 70 F. 2d 741 (1934). 


30 


carbon monoxide in her blood meant that she had inhaled 
hot gases and he testified that, in his opinion the primary 
cause of death was the inhalation of hot gases. (R. 45-46.) 
Doctor Brooks testified that his examination of appellant 
after the fire revealed multiple small, superficial stab 
wounds on the chest and neck and that none of the wounds 
penetrated into any vital organs (R. 164-166). 

Private Leacock (R. 50-53), Officer Malinak (R. 55-61), 
Captain Barnes (R. 69-73), William Phillips (R. 75-80), 
Lieutenant Seahold (R. 81-86), Ernest Acker (R. 86-88), 
and Fire Marshal Roberts (R. 159-163), testified as to the 
events which happened after the fire was discovered. It 
was shown that all the doors and windows in the premises 
were locked. There were three separate fires on the first 
floor and two separate fires in the basement. The odor of 
turpentine was present and an empty turpentine bottle 
was found in the kitchen. Writing paper was also found 
in the kitchen. The plug from a gas meter had been re¬ 
moved. Appellant was found in the bathroom in the base¬ 
ment and Miss Brown was found in bed on the first floor. 
Both were carried from the burning building. 

Inspector Kelly testified that no natural cause for the 
fires was found. He stated that the manner in which the 
fires had burned (i.e. “alligator effect”), indicated that 
an inflammable liquid had been used. (R. 107, 109.) The 
Inspector also stated that, in his opinion, the fires on the 
first floor were set before the fires were set in the basement 
bcause of the extent of the fires on the first floor (R. 111- 
112 ). 

Sergeant Couture and Officer Clarke, testified that ap¬ 
pellant denied setting the fires. He told them that he 
had been attacked by a colored man, who stabbed him with 
a dagger. He denied writing any letters until he was shown 
his letter to Miss Anthony. Appellant could not explain 
why there were no holes in his undershirt. Appellant ad¬ 
mitted trying to borrow money prior to the fire and he told 
Sergeant Couture that before he would let them have the 
house, he would blow- the place up and his brains out. 
(R. 169-170, 171-173, 176-178, 185-194.) 
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Appellant denied setting the fires. He testified that Miss 
Brown died on the night before the fire, at which time 
he resolved to kill himself. He wrote the letter to Mrs. 
Anthony and mailed it at about 12:30 a.m. When he arose 
on the morning of May 26th, he detected a slight smell of 
smoke. He went to the kitchen and then into the basement. 
There he was attacked by a colored man. He was uncon¬ 
scious for about a half hour and when he awakened, the 
place was ablaze. He went into the bathroom to get a 
bucket and ran some water into the tub and put his head 
near it. In effect, his explanation was that some of bis 
neighbors had done the act in retaliation for his reports 
to the Morals Divisions concerning their whiskey parties. 
He admitted writing the letter but said that he changed bis 
mind about suicide. He admitted attempting to 
borrow some money and he stated “That if they rob me 
of my home, the party that did it, I was going to take my 
gun and blow their damn brains out. Those are my words, 
and I will admit them anywhere.” He explained that there 
were no holes in his undershirt because it was pulled up 
when he was attacked and he stated that the ice pick was 
in his chest up to the hilt. (R. 218-236, 243-244, 245-258.) 

It is clear, therefore, that the Government sustained its 
burden of proof in the instant case. The record demon¬ 
strates the elements of premeditation, deliberation, and 
malice. The record also substantiates the conviction of 
arson. And, as is shown hereinabove, the facts of record 
warranted a conviction of first degree murder. The trial 
court “instructed on second degree murder probably out 
of an abundance of caution” 9 and appellant, who “was 


9 In his closing argument, the prosecutor stated (R. 265): “ * * * 
Now, I would like to say at the outset that this is a sad case, it is a 
pitiful case. There is no getting around that. You have sat here 
and you have heard the evidence as I have heard it, and you can 
feel sympathy for the people involved in these things, but you 
have a duty, ladies and gentlemen of the jury, to reach a verdict in 
this case, a verdict based on facts and evidence, a verdict not based 




32 


treated more favorably then he deserved” cannot now com¬ 
plain. Goodall v. United States, supra. 

II 

Appellant Was Not Prejudiced Even Though This Is a Felony- 

Murder Case 

Appellant states (Br. at p. 16): “* * * in the normal 
case second degree murder is 4 necessarily included’ in the 
offense of first degree murder. See Rule 31(c), Federal 
Rules of Criminal Procedure, U.S.C.A., Title 18. This, 
however, is not necessarily true where the charge is one 
of killing another in perpetrating an arson, or felony-mur¬ 
der.” 

The trial court instructed the jury in the instant case in 
pertinent part as follows (R. 304-307): 

In the second count of this indictment, the defendant is 
charged with the crime of murder in the first degree. Title 
22, Section 2401 of the District of Columbia Code con¬ 
tains several definitions of murder in the first degree. The 
particular definition which is applicable to the charge 
against the defendant in the second count in the indict¬ 
ment in this case provides as follows: 

‘‘Whoever being of sound memory and discretion 
and without purpose so to do kills another in per¬ 
petrating or in attempting to perpetrate arson is guilty 
of murder in the first degree.” 

on sympathy, not based on passion, and not based on prejudice 
of any kind. If you did, you would reach your verdict based on 
sympathy, or prejudice or passion, you would be violating your 
oath as jurors. * * * (R. 266): So I don’t think that there is any 
reasonable doubt about his guilty, but as to the degree of guilt, 
I will leave that to your good judgment. * * * (R. 275): “I say 
again that I feel that the evidence has shown conclusively the 
guilt of this man, but you need not necessarily bring in a verdict 
of first degree murder, you can bring in a verdict of second degree 
murder, but I will leave that to your best judgment * * * ” (R. 
298) : “Now, as I say, you have a right to bring in on the second 
count a verdict of guilty of first degree murder or second degree 
murder. Now, as to what verdict you will bring in, I leave that to 
your good judgment and your common sense and experience, and 
that you must as a result bring in a verdict based on the evidence 
and not on anything else. Thank you.” 
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The statute means that if a person kills another in the 
perpetration of an arson or attempting to perpetrate an 
arson the killing is murder in the first degree. Under 
such circumstances, it doesn’t make any difference whether 
the killing was committed with or without purpose so to do. 
Any killing, even if committed without any purpose so to do, 
even if it is accidental, and it is committed in perpetrating 
an arson is murder in the first degree under the law. ! 

As applied to this case the elements of murder in the 
first degree which the Government must establish beyond 
a reasonable doubt are as follows: 

One, that the defendant was perpetrating or attempting 
to perpetrate an arson; 

Second, that in the course of this arson the deceased, 
Bettie Brown, inhaled certain gases which caused her 
death. 

You are instructed that you may find the defendant 
guilty of any offense the commission of which is necessarily 
included in that with which he is charged if in your judg¬ 
ment the evidence supports such a verdict under my instruc¬ 
tions. The Court will explain this instruction to you as it 
applies to this case. 

Included in the offense of murder in the first degree, with 
which offense the defendant is charged in the second count 
of the indictment, is the lesser offense of murder in the sec¬ 
ond degree. In other words, the offense of murder in the 
second degree is included in the offense of murder in the first 
decree. In considering the offense of murder in the first 
degree as charged in the second count of the indictment, 
you will also consider this lesser offense of murder in the 
second degree. 

I shall now instruct you with regard to murder in the 
second degree. Murder in the second degree mag he com¬ 
mitted without a purpose or intent to hill , or it mag be com¬ 
mitted with■ a purpose or intent to kill but without pre¬ 
meditation and deliberation. An accidental or uninten¬ 
tional killing constitutes murder in the second degree if it 
is accompanied by malice. 

Consequently, if you find that the defendant killed Bettie 


l 
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Brown with malice, hearing in mind the definition of malice 
I shall give you, but without a purpose or intent to kill, 
or if you find that the defendant killed Bettie Brown with 
malice and with a purpose or intent to kill hut without 
premeditation and deliberation, you may find the defendant 
guilty of murder in the second degree, 

I shall now instruct you with reference to the definition 
of malice and with regard to the definition of intent as 
those words are used in these instructions, which defini¬ 
tions you are to bear in mind in connection with the Court’s 
instructions. 

In order to constitute the offense charged in the first 
count, namely, arson, the burning or attempted burning 
must be done maliciously, that is to say, with malice. Malice 
must also be considered by you in connection with the in¬ 
cluded offense of murder in the second degree involved in 
the second count. 

Now, what is meant by malice ? Malice is a legal term. The 
law does not use the word malice in its popular sense. 
Malice as the law uses that term does not necessarily mean 
a malicious or evil or malevolent purpose or a personal 
hatred or hostilility toward the deceased. Malice in the 
eyes of the law is a state of mind. It shows a heart fatally 
bent on mischief and unmindful of social dutv. Malice, as 
the law knows it, may also be defined as a condition of mind 
that prompts a person to do an injurious act willfully to the 
injury of another. Malice may be implied or inferred from 
the act committed or it may be expressed. An intent to 
commit an unlawful act is a state of mind known in the law 
as malice. 

Now, as to intent. Intent ordinarily cannot be proved 
directly because there is no way of fathoming and scrutiniz¬ 
ing the operations of the human mind. Intent may be de¬ 
duced from circumstances, from things done and from 
things said, and it is for you, members of the jury, to de¬ 
termine what intent, if any, existed. (Emphasis added.) 

The instruction in the instant case was in accordance 
with the principles enunciated by this Court in Weakley v. 
United States , 91 U.S.A. App. D. C. 8,198 F. 2d 940 (1952). 
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There, upon rehearing, the Court said, inter alia (91 U. S. 

App. D. C. at 12): 

As pointed out by Judge Fahy in his dissent on May 
8, 1952, the trial judge in giving the law to the jury 
did not state accurately the difference between first and 
second degree murder or remove the confusion which 
the jury evidenced in that regard. It is therefore im¬ 
possible to say that the verdict is a true reflection in 
law of the jury’ view of the facts. In their view of 
the facts the verdict might have been second degree 
murder had that crime been accurately defined and the 
difference between it and first degree clarified. The 
matter being a vital one the judgment necessarily 
must be reversed. 


Thereafter, in Kitchen v. United States, 92 U. S. App. 
D. C. 382, 205 F. 2d 720 (1953), the first felony-murder 
case was presented to this Court following the decision in 
Weakley . The Government contended in Kitchen (No. 
11371, Br. at p. 23-24): i 

Assuming, however, that the court’s charge on sec¬ 
ond degree murder was warranted under the evidence, 
appellant can demonstrate no prejudice here from the 
fact that the instruction followed that in the Weakley 
case. The two cases are quite dissimilar. Weakley 
involved a first degree murder charge under that pro¬ 
vision 22 D. C. Code 2401 which provides in relevant 
part that first degree murder occurs when one * * * 
kills another purposefully * * * of deliberate and pre¬ 
meditated malice” (emphasis supplied). Appellant 
chooses to ignore that the instant case was brought 
under that portion of Section 2401 which makes first 
degree murder where one “ * * * without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any * # * robbery, # * 

The distinction between the two cases was clearly 
noted by Judge Fahy in his opinion in the Weakley 
case wherein at p. 943, footnote 2, it is stated “I am 
not now considering first degree murder committed in 
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connection with a felony where premeditation and 
deliberation might not be necessary. 7 ’ 

The Court, however, rejected the Government’s argu¬ 
ment and held (92 U.S. App. D.C. at 382): 

“Although the indictment charged murder in the first 
degree, the appellant could have been found guilty 
thereunder of murder in the second degree * * *, since 
a defendant may be found guilty of any offense neces¬ 
sarily included in the crime charged in the indictment.” 
Goodall v. United States, 86 U.S. D.C. 148, 151, 180 F. 
2d 397, 400, 17 A.L.R. 2d 1070. The court told the 
jury that “murder in the second degree is a killing 
with malice aforethought but without purpose or in¬ 
tent to kill.” The limitation, “without purpose of in¬ 
tent to kill,” was erroneous. An intentional killing 
that is not premeditated and not connected with an¬ 
other crime is murder in the second degree. Weakley 
v. United States, 91 U.S. App. D.C. 8, 198 F. 2d 940. 
(Foot notes omitted.) 

And the Court continued (92 U.S. App. D.C. at 383): 

The jury may have thought the appellant killed IIv- 
san intentionally. If the jury had known it could con¬ 
vict an intentional killer of second degree murder, it 
might have returned a verdict of second degree murder. 
With a man’s life at stake, we have no right to assume 
the contrary. “From presuming too often all errors 
to be ‘prejudicial’ the judicial pendulum need not 
swing to presuming all errors to be ‘harmless’ if only 
the appellate court is left without doubt that one who 
claims its corrective process is, after all, guilty.” Bol- 
lenbach v. United States, 326 U.S. 607, 615, 66 S. Ct. 
402, 406, 90 L. 350. 


Thus, it is clear that there is no prejudice in the instant 
case. In a felony-murder case wherein an instruction 
on second degree murder is given to the jury, all that 
must be determined is whether it meets the require- 
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ments of Weakley. If the facts might not warrant a con¬ 
viction of second degree, there can be no prejudice when 
“out of an abundance of caution” such an instruction is 
given because the accused, thereby, is “treated more favor¬ 
ably than he deserved”. Goodall v. United States, supra. 
If however, the facts do warrant a conviction of second 
degree, then the instruction should be given. Kitchen v. 
United States, supra. 

Here, the instructions were correct as given. The jury 
found that appellant committed the arson. It also may have 
believed that appellant killed Miss Brown intentionally 
but without premeditation and deliberation. There is no 
cause to disturb the findings of the jury in the instant 
case. 

111 

Appellant Was Not Entitled to an Instruction on Manslaughter 

Appellant argues that the trial court erred in failing 
to instruct the jury on manslaughter (Br. at p. 24). His 
contention is without merit. 

In the first place, appellant cannot raise this point for 
the first time on appeal. Rule 30 of the Federal Rules of 
Criminal Procedure, Title IS U.S.C., and Villaroman v. 
United States, supra. 

Secondly, even if it is assumed that appellant can chal¬ 
lenge the instruction, the facts of the instant case would 
not warrant a charge on manslaughter. The law is now 
well settled that manslaughter is the unlawful killing of 
another without malice, express or implied. Stevenson v. 
United States, 162 U.S. 313; Kinard v. United States, 68 
App. D.C. 250, 96 F. 2d 522 (1938); Marcus v. United States, 
66 App. D.C. 298, 86 F. 2d 854. By its very definition, man¬ 
slaughter differs from murder in that in the former there 
is no malice. In Bishop v. United States, 71 App. D.C. 132, 
136, 107 F. 2d 297 (1939), this Court stated: 

The crime of manslaughter occurs when the killing is 
done in “heat of passion” engendered by adequate 
provocation. To constitute this crime it is not re- 
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quired to show that the killing was done purposely, de¬ 
liberately, premeditatedly or with malice aforethought. 
It is only necessary to show that the killing was com¬ 
mitted in “heat of passion” upon sufficient provoca¬ 
tion. 

See also Fryer v. United States, -U.S. App. D.C.-, 

207 F. 2d 134 (1953), cert, denied 346 U.S. 885, reh. denied 
346 U.S. 928. 

In Preston v. United States, 65 App. D.C. 110 at 111, 80 
F. 2d 702 (1935), this Court stated: 

It was argued at the bar of this Court that the trial 
court should have instructed the jury that they might 
find a verdict of manslaughter. But as there is nothing 
in the record to show that the court was asked so to 
charge, and as the charge as given before use, we are 
unable to notice this ground, except to say that even 
if an exception had been reserved we would be obli¬ 
ged to hold that it was wholly without merit. 

And, in Aldridge v. United States, 61 App. D.C. 103, 57 
F. 2d 942 (1937), the court said: 

Exception is taken to the failure of the court to in¬ 
struct the jury on the degree of manslaughter. There 
was no evidence in the case which would even tend to 
reduce the crime to the grade of manslaughter. Where 
there is a total lack of such evidence, the court will not 
be justified in submitting to the jury the issue of man¬ 
slaughter. Wallace v. United States, 162 U.S. 476, 
16 S. Ct. 859, 40 L. Ed. 1039; Sparf v. United States, 
156 U.S. 51, 15 S. Ct. 273, 39 L. Ed. 343; Anderson v. 
United States, 170 U.S. 481, 18 S. Ct. 689, 42 L. Ed. 
1116. 

See also: Parker v. United States, 81 U.S. App. D.C. 282, 
158, F. 2d 185 (1946), cert, denied 67 S. Ct. 861; and Bell 
v. United States, 60 App. D.C. 76 at 78, 47 F. 2d 438 (1931). 
And see: Burcham v. United States, 82 U.S. App. D.C. 283, 
163 F. 2d 761 (1947). 
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In the instant case, there was no evidence which would 
even tend to indicate that appellant acted out of “heat of 
passion’’ and upon sufficient provocation. In the absence 
of such facts, he was not entitled to an instruction bn 
manslaughter. 

• CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney , 
Thomas A. Flannery, 

Lewis Carroll, 

Assistant United States Attorneys. 
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